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  President Bush has just signed a major reform bill on Bankruptcy law that may have far reaching consequences for medical and dental professionals.  Many such professionals arrange their estate and asset protection planning around the possibility of a Chapter 7 bankruptcy.  This scenario is an especially common aspect of asset protection planning for professionals that choose to go “bare” in terms of malpractice insurance coverage. Before the new law, a Chapter 7 bankruptcy allowed the professional a way to discharge claims while retaining protected assets and future income.  The new law radically reduces the attractiveness of this option, thereby making a current review of one’s asset protection planning essential.
   The most ominous feature of the bill is the “means test.”     Under the new law- if your gross income is over that of the median family income in your state (which rarely exceeds $50,000), you will not have the option for a Chapter 7 filing, but instead must file under Chapter 13.  In a Chapter 13 bankruptcy, you are required to pay debts out of income for up to five years.  The consequence of this change is to remove the possibility of using or threatening to use a Chapter 7 Bankruptcy filing in the face of a large malpractice award.  The law on repayment of debt is very stringent, holding the professional to a very limited income so that a plaintiff may receive payment on their claim.  In essence, a malpractice loss of significance would result in a potentially catastrophic loss of income for up to five full years, regardless of other asset protection planning.
   If a professional with a large judgment against him/her decided to avoid bankruptcy due to the new law (assuming strong asset protection existed for current assets) then all future income and assets would have to be accumulated in a “protected” manner-with the constant pressure of the judgment creditor in the background.
    There is also the definite possibility of plaintiffs forcing medical and dental professionals into an involuntary bankruptcy.  The rationale for doing this would be especially powerful in the case of a professional that had “excellent” asset protection.  Forcing such an individual into an involuntary bankruptcy would expose the majority of his/her earnings to the plaintiff for up to five years.

  Another important aspect of asset protection planning under the new law is that the Homestead Exemption in Florida will only apply to individuals who have lived in the state for two years. In addition, current Homestead Exemption protection in Bankruptcy (unchanged outside of Bankruptcy) would only pertain to property owned and lived in for at least 3 years and 4 months.  Property owned as “Tenants by the Entireties” will still be protected under Florida State Law.  This change leaves a primary residence at risk unless properly titled or owned inside a protective structure.
    With the passage and signing of the new Bankruptcy Reform Act, we highly recommend that every medical and dental professional carefully review their estate planning and asset protection structures.  Bankruptcy may no longer be a reasonable option in such planning, and instead may become a plaintiff’s weapon.
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